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throughout the country and achieved numerous accolades and awards. Amongst these awards were the 

Old Mutual Award for outstanding academic achievement, a Nedbank MBA bursary and the HMDS Louw 

award (top student). In his quest for knowledge, Jonathan has accumulated a B. Com degree (Bachelor on 

Commerce), a LL.B (Baccalaureus Legum) degree, an Honours in Business Administration (HBA) degree 

(cum laude), a Masters in Business Administration (MBA) degree (cum laude). 
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• Jonathan started his career at IDEC Financial Services (Pty) Ltd where he joined as a consultant and eventually 

purchased the business in 1989. Jonathan expanded the business into the field of industrial relations and at the same 

time founded Global Business Solutions, which has become a leading business consultancy focusing on strategic 

interventions including training, labour law and business to business solutions in the area of B-BBEE. 

• Jonathan is a former accredited senior commissioner of the (CCMA), an IMSEC Arbitration and Mediation panelist, a 

Busa representative at NEDLAC and member of Tokiso dispute settlement panel and recently become a commissioner 

of the Employment Conditions Commission . He and his associate companies have numerous investments in business 

and he serves on the board of many companies. Jonathan is a leader and developer of the Wits Business School’s 

executive development programme in B-BBEE. Over his career, Jonathan has compiled many publications and 

delivered countless presentations and seminars and advises business and government in a range of different areas. 

 

Contact Johnny for any advice at johnny@iafrica.com 

attended leading academic institutions  
Jonathan Goldberg  



The Marikana Conflict Dynamic 
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Important Facts 



• The average South African worker earns R3 000 per month 

• 59% have pension 

• 40% have medical aid Few have all 3 

• 77% have UIF 

• Rock drillers are in the top earning 25% of formal sector employees 

• The top 25% of formal sector employees earn R7 500 per month and more 

• The top 10% of formal sector employees start at R15 000 per month 
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Acknowledgement: John Brand 

Some important facts 



Some important facts 

• Only 4 out of 10 adults work in SA 

• 7 out of 10 adults with in the rest of the world 

• Therefore only 7.3 million out of 32.9 million adults work in SA 

• Therefore rock drillers are in the top 6%  of adult earners in SA 

• Rock drill operators earn more than entry level teachers in SA 

• Greek teachers earn R8 392 per month 

• Indian high tech teachers earn R6 000 per month 
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Acknowledgement: John Brand 
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What can employers 
do? 



What employers do 
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1.  Introduction 

Where are we? 
• Trade Unions 
• Acts  



Trade unions 



 
 

Acts on the cutting table 

• Labour Relations Act (NCOP) 

• Basic Conditions of Employment Act (NCOP) 

• Employment Services Bill (PPC) 

• Employment Equity Act (PPC) 

• Broad Based Black Economic Empowerment Act (Signature 

President) 

• Codes of Good Practice on Broad Based Black Economic 

Empowerment (DTI) 
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Where are we on amendments? 
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2.  18 Steps of passing legislation 
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A-Typical Employment 

3.  LRA and BCEA amendments 



1. S198(1)(b)(i) and s198(2)(b)(ii) - A 3/6 month additional protection for employees 
earning under the  threshold(R193805) is placed on temporary employment (labour 
broker) employment after which employee is deemed to be employee of the client 
and the labour broker for the purposes of the Labour Relations Act. 

 
Some important facts from the proposed legislation amendments to interpret this: 
If it is a legitimate replacement employee, it is not subject to 3 months limitation.  
  
198A. (1) In this section, a ‘‘temporary service’’ means work for a client by an employee— 
(a) for a period not exceeding three months; 
(b) as a substitute for an employee of the client who is temporarily absent; or 
(c) in a category of work and for any period of time which is determined to be a temporary 
service by a collective agreement concluded in a bargaining council, a sectoral 
determination or a notice published by the Minister, in accordance with the provisions of 
subsections (6) to (8). 
  
Further after the 3 months a deemed indefinite employment relationship with the client 
is introduced unless there is a justification under section 198(B), the fixed term contract 
provision. 

  

 

Temporary Employment Services 



(b) not performing such temporary service for the client is— 
(i) deemed to be the employee of that client and the client is deemed to be the 
employer; and 
(ii) subject to the provisions of section 198B, employed on an indefinite basis by the 
client. 
  
It is our opinion that if an employee earning less than the threshold were not allowed 
to be employed by labour brokers for a period exceeding three months, this would be a 
ban and be contrary to the Constitution. Further if this was so there would be no need 
for a deeming provision. 
  
It is trite that in South African law an employee can have more than one employer. It 
must be assumed that the drafters were aware of this principle. See for example: Board 
of Executors Ltd v McCafferty [1997] 7 BLLR 835(LAC). 
  
If the drafters had intended the employee to cease being an employee of the TES and 
become an employee of the client only, the clause could easily have said so in simple 
and plain language. For example, if the intention was to automatically substitute the 
TES for the client, words similar to those used in section 197(2)(a) of the Act could have 
been used. 

Temporary Employment Services 



To further support this see the additional amendment. 

  

Section 198(4A) If the client of a temporary employment service is jointly and severally 
liable in terms of section 198(4) or is deemed to be the employer of an employee in 
terms of section 198A(3)(b)— 

(a) the employee may institute proceedings against either the temporary employment 
service or the client 
 

This is the artificial deeming provision and how you give effect to it by creating joint 
and several liability in (a) above. 

  

As mentioned above “deeming” creates an artificial relationship to provide “extra” 
protection to this class of employee (under the LRA only).  The employee is still paid 
by the TES and in effect there is a dual employment relationship.  

 

 

 

 

Temporary Employment Services 



2. S198 (4F) Temporary employment service (TES) employee must be treated on the 
whole not less favourably than an equivalent employee of the client (after 3/6 
months).    
 

It is our opinion that there is plenty of options for differentiating temporary 
employment service employees to other permanent employees. In the section below 
some of those areas are listed and are not limited so long as they are non 
discriminatory in terms of section 6 of the Employment Equity Act. Some of these are 
listed in the proposed amendment Bill. 
  
Section 198D (2) For the purposes of sections 198A (5), 198B(3) and 198C(3)(a), a 
justifiable reason includes that the different treatment is a result of the application of a 
system that takes into account— 
(a) seniority, experience or length of service; 
(b) merit; 
(c) the quality or quantity of work performed; or 
(d) any other criteria of a similar nature, 
and such reason is not prohibited by section 6(1) of the Employment Equity Act, 1998 
(Act No. 55 of 1998). 
 

Temporary Employment Services 



  MODEL FIXED 

TERM 

CONTRACT 

LRA 

DEEMED 

AFTER X 

MONTHS 

LIABILITY 

TRANSFER OF 

DEEMED TO 

TES 

EQUAL 

TREATMENT 

PROTECTION 

COVERED 

1 Business risk Yes Yes Yes Yes 

2 Training pool Yes Yes Yes Yes 

3 Freeze category Yes Yes Yes Yes 

4 Outsource category Yes Yes Yes Yes 

5 Functional category Not 

necessary 

Not 

necessary 

Not  

necessary 

Not 

necessary 

6 Combo 1 + 2 above Yes Yes Yes Yes 

Proposed Solutions 



1. S200B(3) Fixed term contracts in excess of 3/6 months have numerous 
restrictions for employees earning below the threshold (R193805 per 
annum).   

 

 

2. S200B(7) Fixed term contract employees over3/6 months to be treated 
equally to  indefinite employees.  

 

 

3.  S(10) One week remuneration per year of service to be paid to 
employees engaged in a fixed term contract for a genuine project.only 
kicks off after 24 months.  Comment - This just adds to the cost of 
doing business. You will have to budget for this. 

Fixed Term Contracts 



Section 198(3) An employer may engage an employee on a fixed term contract or 
successive fixed term contracts for longer than three months of employment only if— 
(a) the nature of the work for which the employee is engaged is of a limited or definite 

duration; or 
(b) the employer can demonstrate any other justifiable reason for fixing the term of the 

contract. 
(4)Without limiting the generality of subsection (3), the conclusion of a fixed term contract 
will be justified if the employee— 
(a) is replacing another employee who is temporarily absent from work; 
(b) is engaged on account of a temporary increase in the volume of work which is not 

expected to endure beyond 12 months; 
(c) is a student or recent graduate who is employed for the purpose of being trained or 

gaining work experience in order to enter a job or profession;  
(d) is employed to work exclusively on a specific project that has a limited or defined 

duration;  
(e) is a non-citizen who has been granted a work permit for a defined period;  
(f) is engaged to perform seasonal work; 
(g) is employed for the purpose of an official public works scheme or similar public job 

creation scheme;  
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Amendment of section 198 (B) of Act 66 of 1995: 



(h) is employed in a position which is funded by an external source for a limited period; or 
(i) has reached the normal or agreed retirement age applicable in the employer’s 

business. 
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Amendment of section 198 (B) of Act 66 of 1995: 



Part time employees earning under the earnings threshold and after3/ 6  

months of employment are to be treated equally to full time employees.   

Same as above.  

 

Part Time Employees 



Dispute Resolution 



1. S145 24 months security required to be paid by an employer pending 
review of a matter. Employers will now be required to lodge security in all 
review cases. Comment - Especially for small business, this is a huge 
additional cost and in my opinion unconstitutional. Example: Manager 
dismissed Gross remuneration R250k per month. 

 

2. S187 Restriction on retrenchments for operational requirements by 
expanding the grounds for automatically unfair dismissals.  Comment - 
Implication on cases like Fry’s Metal in changing conditions of 
employment.  

 

• Amendment to Section 187 (1)(c) (c)[to compel the] a refusal by 
employees to accept a demand in respect of any matter of mutual interest 
between them and their employer [and employee];”  The brackets are the 
deletions. The underlined is the additions. 

4.  Dispute Resolution 



 Potentially far reaching implications for the Supreme Court of Appeals 
decision of Fry’s Metal and the ability to retrench in order to change 
conditions of employment. 

 

3.   S189A  More onerous provisions in relation to large retrenchments. No 
party, in a large scale retrenchment, may unreasonably refuse an 
extension beyond the 60 day period. A licence given to a facilitator to 
extend the 60 day consultation period.  You can budget for a 90 day 
period plus notice.  

Dispute Resolution 



Collective Bargaining 



1. S21 Easier access to previously majority trade union rights under s21 on 

trade union official, leave and access to information.  Comment - This is a 

problem messing with the principle of a majority union situation. 

Workplace Example of 1000 employees ie union might get majority trade 

union rights with say 400 members. Not like in the past 501. Cosatu now 

also has a problem with this clause. 

 

2.   S55(1)(4)(b) of BCEA Sectoral determinations may provide for minimum 

increases on actual rates of pay. Comment - This will result in much 

higher wage costs where employees are paid above the minimum 

prescribed rate.  

5.  Collective Bargaining 



3. No real provisions by Government that restrain strike violence 
adequately.  Comment – Government’s own proposal was the strike 
ballot. The Portfolio Committee took this out. Unrestrained strike 
violence will be a continued deterrent to employment and direct foreign 
investment. 

 

4. S69(6)(a) Picketing rules may apply to third parties who are not 
employers. Comment - For instance mall owners.  

Collective Bargaining 



Compliance & Enforcement 



1. S69 BCEA Removal of compulsory undertakings and removal of 
employers’ right to object and engage upon compliance orders. 
Comment -  Inspectors now have a discretion. This could open the way 
for bribery and corruption.  

 

2. Schedule 2, table 1 of BCEA. Increase to fines for administrative non-
compliance. Proposed 200%.  Comment - Increased cost of employment 
for administrative obligations. 

 

3.   S55(o) of BCEA Provides for the ECC can set thresholds in a sector for 
organisational rights of access and subscriptions in a sector, regardless of 
the agreement in the workplace. Comment – Undermines the Labour 
Relations Act 

 

6.  Compliance & Enforcement 



7.  Employment Equity and access to employment 

Employment Equity  
Access to Employment 

 
Still to proceed through the 

Parliamentary process 



Substitution of schedule 4 of Act 55 of 1998 

Comment: 

• Section 16 – Consultation with employees 

• Section 19 - Analysis 

• Section 22 – Publication of report 

• Section 24 – Designated employer must assign manager   

• Section 25 – Duty to inform 

• Section 26 – Duty to keep records    

• Section  43(2) – Review by Director-General  

 

• Section 20 – Employment Equity Plan 

• Section 21 - Report 

• Section 22 -  Successive employment equity plans   

• Section 44(b) – Recommendations by the DG 
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R1 500 000 

2% of turnover 



These Bills (LRA AND BCEA) are now before the National Council of Provinces.  
 
The Parliamentary Portfolio Committee is conducting hearings into both the 
Employment Equity Act and the Employment Services Bill. It is our predication that 
this will take at least 6 months and these Bills will not be passed into legislation 
before the second 6 months of next year.  
 
Bills have been subject to the Parliamentary process of parliamentary hearings for 
well over 12 months 
 
On the LRA and the BCEA we expect the Bills to be law in the latter part of this 
year. We are of the opinion that Government will push forward with their 
amendments. 
 

 
 

8.  Way Forward 



Thank You  

Jonathan Goldberg 
083 281 9571 

johnny@iafrica.com 


